Regulation of Escrow Businesses Act

32-7-101. Titleand purpose. (1) This part must be known and may be cited as th
"Regulation of Escrow Businesses Act".

(2) It is the intent of the legislature thia¢ tescrow industry be supervised and
regulated by the department of administration oteotto protect the citizens of the state
and to provide that the business practices of skkeogv industry are fair and orderly
among the members of the escrow industry, withrdgard to the ultimate consumers in
this important area of property protection.

History: En. Sec. 1, Ch. 651, L. 1989; amd. Sec. 102, 88, 4. 2001.

32-7-102. Definitions. As used in this part, unless the context requitesrwise, the
following definitions apply:

(1) "Department” means the department of adhtnation as provided for in Title 2,
chapter 15, part 10.

(2) "Director" means the director of the depent of administration.

(3) "Escrow" means any transaction in whiclk person, for the purpose of effecting
the sale, transfer, encumbrance, or lease of rgarsonal property to another person or
for the purpose of making payments under any encanale of the property, delivers any
written instrument, money, evidence, title to reapersonal property, or other thing of
value to a third person to be held by that thirdspe until the happening of a specified
event or the performance of a prescribed conditidren the instrument, money,
evidence, title, or thing of value is to be delegiby the third person to a grantee,
grantor, promisee, promisor, obligee, obligor, éaijlor bailor or to any agents or
employees pursuant to the written escrow instrastio

(4) "Escrow business" means a commercial égtwharacterized by the regular and
continuous carrying on of escrow transactions.

(5) "Licensee" means a person holding a Va&hse under this part as an escrow
business.

(6) "Person" means an individual, cooperatassociation, company, firm,
partnership, corporation, or other legal entity.

History: En. Sec. 2, Ch. 651, L. 1989; amd. Sec. 103, 88, 4. 2001.

32-7-103. Exemptions. (1) The provisions of this part do not apply te tbllowing:

(a) a person licensed by this state purswafitke 37, chapter 61, as an attorney at
law who is not actively engaged in the escrow bessn

(b) a person licensed by this state pursuafitte 37, chapter 50, as a public
accountant who is not actively engaged in the estnasiness;

(c) a person whose principal business isdahpteparing abstracts or making searches
of title that are used as a basis for the issuaheay title insurance policy by a company
doing business under the laws of this state rgJabrinsurance companies and the person
is regulated by the commissioner of insurance;

(d) a financial institution, as defined38-6-103 that has its escrow accounts
regularly audited or examined. The financial ingidn must supply a copy of the most



recently prepared audit or examination to the dimegpon his request.

(e) except as provided in subsection (2),lmoker licensed by the Montana board of
realty regulation if he is performing an act:

() in the course of or incidental to a singdal estate transaction; and

(i) for which a real estate license is regdirand

(f) any person furnishing escrow services urle order of a court.

(2) A trust account of a broker licensed by Bhontana board of realty regulation is
not an escrow account within the meaning of this. pa

History: En. Sec. 3, Ch. 651, L. 1989.

32-7-104. Exemption or exception -- burden of proof. In any proceeding under this
part, the burden of proving an exemption or excgptiom a definition is upon the
person claiming it.

History: En. Sec. 4, Ch. 651, L. 1989.

32-7-105 through 32-7-107 reserved.

32-7-108. Director -- powersand duties. (1) The director shall exercise general
supervision and control over persons doing escresiness in this state.

(2) In addition to the other duties imposedmupim by law, the director shall:

(a) adopt reasonable rules necessary to e#ferthe purposes of this part;

(b) conduct examinations and investigatiod thay be necessary to determine
whether a person has engaged or is about to emyagg act or practice constituting a
violation of any provisions of this part;

(c) conduct examinations, investigations, hedrings necessary and proper for the
efficient administration of this part; and

(d) establish fees commensurate with the adfgtsuing the license and examining an
escrow business.

History: En. Sec. 5, Ch. 651, L. 1989.

32-7-109. Application for license -- bond -- issuance. (1) A person must be licensed
pursuant to this part before engaging in an es¢rasiness.

(2) To obtain a license, an applicant sh&lfiith the director an application for an
escrow business license. The application must eitmg, verified by oath, and in the
form prescribed by the director. The applicatiorstraet forth:

(a) the location of the applicant's principtice and all branch offices in this state;

(b) the name and form under which the apptipéans to conduct business;

(c) the general plan and character of thenass;

(d) the names, residences, and business ae@dretany principals, partners, officers,
trustees, and directors, specifying as to eachethgective capacity and title;

(e) the experience and qualifications of teespns proposed to act as officers and
managers;



(f) the length of time the applicant has bergaged in the escrow business; and

(g) any other relevant information the directequires.

(3) An applicant shall file with the licensepdication a bond in an amount to be set by
the department by rule. The bond must be conditiamethe applicant conducting the
escrow business in accordance with the requirenaéésv. All bonds must be filed with
the department, approved by the department, arevesthannually.

(4) The director shall grant and issue anagdyusiness license if:

(a) the director has received the bond antiGgtimn specified in this section; and

(b) the applicant has complied with all thguieements of this part and any rules
promulgated under it.

(5) An escrow business shall immediately yatie department of any material
change in the information contained in the appilicat

History: En. Sec. 6, Ch. 651, L. 1989; amd. Sec. 1, ChL63003.

32-7-110. Fees. (1) (a) An applicant for licensure shall pay attiahlicense fee of $350.

(b) Licenses expire annually on June 30. Arigee shall, on or before June 1, pay an
annual license renewal fee of $100. A licensedigréato pay the annual license renewal
fee within the time prescribed results in an auticrr@vocation of the license.

(c) A licensee may be charged an examinagerbfised on the actual costs of the
examination.

(2) All fees collected by the department foe ticensure and examination of escrow
businesses must be paid to the state treasufee twedit of the state special revenue
fund for use by the department in its licensure examination functions under this part.

History: En. Sec. 11, Ch. 651, L. 1989; amd. Sec. 2, ChL63003.

32-7-111. Transferability. An escrow business license is not transferabbessignable.
The provisions of this section apply to the chaoewnership of any escrow business,
including the change of control over any corporatioensed as an escrow business. For
purposes of this section, "change of control" mahadransfer of 25% or more of the
outstanding voting stock of the corporation.

History: En. Sec. 7, Ch. 651, L. 1989.
32-7-112 through 32-7-114 reserved.

32-7-115. Maintenance of records. (1) A licensee shall establish and maintain the
books, accounts, and records necessary to enabtkrédctor at any time to determine
whether the escrow transactions performed by temsiee comply with the provisions of
this part. The books, accounts, and records mustdietained in accordance with
generally accepted accounting principles and gamsihiess practice.

(2) A licensee shall establish and maintaenftillowing records concerning general
accounts:

(a) a general record reflecting the assetbiliiies, capital, income, and expense of the
business, maintained in accordance with generalig@ed accounting principles;



(b) a cash receipt and disbursement jourmal; a

(c) a reconciliation of monthly statementshe general record.

(3) The records referred to in subsectionsg(i) (2) must be reconciled at least once
each month with the bank statements reflecting eachow account.

(4) A licensee shall preserve for at lease8rg after the close of any escrow:

(a) all bank statements reflecting each es@osount and records of monthly
reconciliations of the statements to the geneng

(b) all canceled checks drawn on each escoowumt;

(c) any additional records reflecting bankirejnsactions regarding each escrow
account, including copies of all receipts for futidssferred from other accounts into
each escrow account;

(d) all statements of account;

(e) all escrow instructions and amendmentlheém; and

(f) all additional records pertinent to easlerew transaction.

(5) A licensee shall perform one of the foliog:

(a) file annually with the director, on or bed April 30, a statement of its financial
condition, transactions, and affairs as of the @dewy December 31. The director may
grant an extension, not to exceed 10 days, onfordthe April 30 filing date if the
licensee demonstrates good cause for an exteridiwerfinancial statement must be
certified by an independent public accountant andtrbe in a form and contain the
information prescribed by the director.

(b) request that the director examine therfon@ condition, transactions, and affairs
of the licensee pursuant to procedures prescrigedebdirector.

History: En. Sec. 8, Ch. 651, L. 1989.

32-7-116. Statement of account. A licensee shall provide a full statement of acrew
account established under an escrow agreementwviithdays of a written request made
by a party to the escrow agreement. The statemest state:

(1) credits to principal,

(2) interest earned for the period; and

(3) other information requested.

History: En. Sec. 9, Ch. 651, L. 1989.

32-7-117. Deposit of fundsrequired -- disbursement. (1) All money deposited in an
escrow to be delivered upon the close of the esorwpon any other contingency must
be deposited with a financial institution, as definn32-6-103 doing business in this
state and must be kept separate, distinct, and fapar funds belonging to the escrow
business. The funds, when deposited, must be dgsidjas "escrow accounts” or given
some other appropriate designation indicating tt@funds are not the funds of the
escrow business.

(2) A person may not knowingly keep or causbé kept any funds or money with a
financial institution, as defined B2-6-103 under the heading of "escrow accounts" or
any other name designating the funds or money lasigpag to the clients of any escrow
business, except actual escrow funds depositedtingtiescrow business.



(3) Escrow funds are not subject to executioattachment on any claim against the
escrow business.

(4) Any interest received on funds depositéith @n escrow business in connection
with any escrow that is deposited in an authordegository must be paid over to the
depositing party to the escrow account and mayadtansferred to an account of the
escrow business. This section does not limit dra@sthe right of the depositing party to
contract with respect to the interest receivedhendeposits by an independent
agreement.

(5) An escrow business may not disburse fdrms any escrow account until cash,
items, or drafts in an amount sufficient to fung aisbursements from the account have
been received and deposited in the account anavarkable for withdrawal from the
account as a matter of right. If sufficient funds available for withdrawal from the
account as a matter of right, required disbursesenist be made within 5 business days
of the receipt of sufficient funds. For the purposéthis subsection (5), the following
definitions apply:

(a) "Available for withdrawal from the accouad a matter of right" means that the
bank or savings and loan association in whichem ihas been deposited considers the
item available for withdrawal as a matter of righd that a final settlement will occur in
writing with respect to that item.

(b) "ltem" means any check, including a cashieheck, negotiable order of
withdrawal, share draft, traveler's check, or mooer.

History: En. Sec. 10, Ch. 651, L. 1989; amd. Sec. 3, ChL63003.
32-7-118 through 32-7-120 reserved.

32-7-121. Unauthorized business practices -- penalty. (1) Unauthorized business
practices of escrow businesses include but arémibéd to the following:

(a) issuing, circulating, making use of, oblighing, by any means of communication,
an advertisement indicating that a person is iredeeow business if that person is not a
licensed escrow business;

(b) soliciting or accepting an escrow instioictor amended or supplemental escrow
instruction containing any blank to be filled ineafthe signing or initialing of the escrow
instruction or permitting any person to make angitah to, deletion from, or alteration
of an escrow instruction or amended or supplemesiaiow instruction unless the
addition, deletion, or alteration is signed orialéd by the affected party who signed or
initialed the escrow instruction or amended or $aimental escrow instruction prior to
the addition, deletion, or alteration;

(c) failing to carry out the escrow transaastigpursuant to the written escrow
instructions unless amended by the written agreéofeall parties to the escrow
agreement or their assigns;

(d) accepting any escrow transaction thatiregwor has required the prepayment,
deduction, or withholding of any sum to cover papiseon the indebtedness or any prior
encumbrance if the payments are not due and pat@abie mortgagee or obligee at the
time the escrow is established. However, paymeniglme made on property taxes for
the current year or for the next annual premiunharard insurance.



(e) refusing to allow parties to an escromsiction or designated agents of those
parties access to the records of the escrow traosaand

() failing to promptly distribute funds purot to escrow instructions.

(2) Any licensee who engages in an unauthdrmesiness practice is subject to the
revocation or suspension of the licensee's license.

History: En. Sec. 12, Ch. 651, L. 1989.

32-7-122. Investigations by director -- desist order -- injunctionsor other actions. (1)
The director may investigate, upon complaint oeothse, if it appears that:

(a) an escrow business is conducting its legsiin an unsafe and injurious manner or
in violation of this part or any rule promulgatearguant to this part; or

(b) a person is engaging in the escrow busingthout being licensed under the
provisions of this part.

(2) (a) If it appears to the director, upoffisient grounds or evidence satisfactory to
the director, that an escrow business has engagedbout to engage in any act or
practice in violation of this part or any rule ader issued pursuant to this part or that the
assets or capital of any escrow business or comgaminpaired or the licensee's affairs
are in an unsafe condition, the director may suniynarder the escrow business to cease
and desist from the act or practice or the direstay apply to the district court of the
first judicial district of Lewis and Clark Countg enjoin the act or practice and to
enforce compliance with this part or for any othppropriate equitable relief.

(b) Upon a proper showing, the court may:

(i) grant a temporary restraining order, falex by a preliminary injunction and a
permanent injunction;

(ii) appoint a receiver for the defendant efeshdant's assets;

(iif) cancel the licensee's license; and

(iv) order other equitable remedies the coartsiders necessary and appropriate.

(3) The court may not require the directopést a bond.

History: En. Sec. 13, Ch. 651, L. 1989.

32-7-123. Subpoenas -- oaths -- examinations of witness and evidence. (1) In the
conduct of any examination, investigation, or hagrthe director may:

(a) compel the attendance of any person @iolainy documents by subpoena;

(b) administer oaths;

(c) examine any person under oath concermadptisiness and conduct of affairs of
any person subject to the provisions of this pard

(d) require the production of any books, respor papers relevant to the inquiry.

(2) If a person refuses to obey a subpoengdst the director, the district court of
the first judicial district of Lewis and Clark Cotynor other district court having proper
venue, upon application by the director, may otterperson to produce documentary
evidence or to give evidence relating to the matteter investigation or in question. If a
person fails to obey the order of the court, thesge may be punished by the court as
contempt of court.



History: En. Sec. 14, Ch. 651, L. 1989.

32-7-124. Hearings and appeals. The provisions of the Montana Administrative
Procedure Act, Title 2, chapter 4, part 6, applg ttontested case brought under this part.

History: En. Sec. 15, Ch. 651, L. 1989.



